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New MADR Norms – the Good, the Bad and the Ugly for renewables

Ever since the Land Fund Law was amended to allow the development of renewables on extra murros land,

the entire industry has been waiting for the Ministry of Agriculture and Rural Development (“MADR”) to

issue the application norms thereof (the “Norms”). 

The Norms have been finally adopted earlier this month. Now that they are here, what do they mean for

development of renewables?

As a preliminary note, although the Norms were expected to clarify aspects related to projects exceeding 50

hectares, the Norms are limited to amending the procedure for removing the land from the agricultural circuit, in

order to align it with the new provisions of the Land Fund Law.

1.         Surface to be removed from agricultural circuit in case of dual use of the land

The biggest gain bought by the Norms is that they clarified which sections of the land should be removed from

agricultural circuit in case of dual use of the land (power generation and agricultural activities). These are the

sections on which ground level constructions are being erected: such as the pillars of the mounting structure,

invertors, transformers substations, storage facilities, access roads.

Therefore, in case of PV projects, it is clarified that only the land affected by the pillars should be removed from

agricultural circuit, not also the land corresponding to panels projection. Such could contribute substantially to the

decrease of the land removal tax, which is one of the main costs in the development process. However, the

practical impact is not that high, since (i) the dual use of the land is not allowed for arable land (which is

frequently the land suitable for power generation projects) and (ii) the above principles do not apply to pastures (as

we will explain below).

In view of the above, the applicant should submit, among other, the technical project outlining the type of project,

the placement of the project components, occupation degree, the agricultural activities to be conducted, surfaces to

be used for dual purpose.

2.         Indirect limitation to developing power generation capacities inside farms only

One of the mandatory documents for removing the land from agricultural circuit in case of renewable generation

capacities is the “technical project regarding the placement within the farms of the renewable power generation

facilities used exclusively for the own consumption of the farms.”
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This document implies that the power generation capacities may be erected only within farms and only for

ensuring the power consumption of the farms. This is obviously a limitation which is no longer existing in the

Land Fund Law (following the recent changes), and which may not be enacted through a legal enactment inferior

to the Land Fund Law (such as the Norms).

In our view, this provision is the result of a clerical error, and we can only hope that it will be corrected shortly

before causing (another) blockage in the development process.  

 

3.         Unclear land regime between land removal decision and building permit

The land is removed from the agricultural circuit through the decision adopted by the relevant county agricultural

department. However, according to the Norms, the land can be registered with the Land Book as buildable land

only later on in the development process, after obtaining the building permit.

It is therefore unclear the legal and tax regime of the land during the period between the land removal decision and

the building permit. 

4.         Unclear rules for requalification of the land as agricultural in case of failed projects

The Norms provide that, if the investment works are not initiated within 5 years from the land removal decision,

the land is requalified back as agricultural land “by virtue of law”, based on a notification sent to the relevant

county agriculture department by the land removal beneficiary. 

The requalification of the land as agricultural land “by virtue of law” seems to imply that this requalification

occurs automatically upon the expiry of the 5 years period, without another administrative act being needed from

the authorities. However, such principle seems to be contradicted by the fact that a notification should be sent by

the beneficiary. Also, if the notification is sent long time after the 5-year term, it is not clear what will be the legal

and tax regime of the land in the period between the expiry of the 5-year term and the notification.

Also, judging from the experience of the first wave of renewables (after which many landowners were stuck with 

intra muros lands and had to face lengthy court/administrative proceedings to change back the land destination),

the beneficiary may no longer have any motivation to file such request. From this perspective, it seems more

appropriate that the landowner should be also allowed to file such notification in case the superficies agreements

are terminated due to failed projects. 

5.         No rules for pastures

The Norms do not set out the rules applicable to pastures. The reason for this is that the Norms are amending only

the general regulation applicable to agricultural removal of all types of lands (pastures excluded), without touching

the regulation dedicated to pastures removal from agricultural circuit.  

It, therefore, remains to be seen whether the rules referred above regarding the dual use of the land will be

replicated for pastures. Such rules will decisively influence the feasibility of developing renewables on pastures.
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